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In the Circuit Court of the United States, Xinth Judicial

Circuit, NoiiJiern Di.strict of California.

In the Matter of the Application of
^

EDWAKD LAURENT FAOEE, for I

a Writ of Habeas Corpus.

Compiaint for Writ of Habeas Corpus.

To the Honorable, the Circuit Court of the United

States, Ninth Judicial Circuit, Northern District of

California, and to Honorable W. ^Y. MORROW,

Judge thereof.

The complaint of Edward A. Facer, respectfully

shows and alleges:

That Edward Laurent Facer is detained, confined and

restrained of his liberty at Marine Barracks, United

States Navy Yard, Mare Island, State of California, bv

B. H. McCalla, Rear Admiral Ignited States NaA'V and

Commandant Mare Island Navy Yard and Station, and

by James E. Mahoney, Colonel United States Marine

Corps, Commanding- Marine Barracks, Navy Y^ard Mare

Island, California.

That the said detention, confinement and restraint are

illegal and in violation of the Constitution and Laws of

the United States for the following reasons:

Tliat the said Edward Laurent Facer is a minor under

the age of twenty-one years, to wit, of the age of twenty
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years; that he was born on the 8th day of February,

1885, at Elyria, Lorain county, State of Ohio.

That your petitioner is the father of said minor, and

that Josephine M. Facer is the mother of said minor,

and that the parents of said Edward Laurent Facer re-

side at Chicago, Illinois.

That the said detention, restraint and confinement of

the said Edward Laurent Facer is upon the ground that

the said Edward Laurent Facer enlisted in the Marine

Corps of the United States and that therefore the said

Edward Laurent Facer is an enlisted man or member

of said Marine Corps. Your petitioner or complainant

alleges and shows that said enlistment was illegal and

void and contrary to the laws of the United States.

I'hat said Edward Laurent Facer at the time of said al-

leged enlistment was a minor. That he enlisted in said

l^Iarine Corps at Chicago, Illinois, on the 18th day of

March, 1905.

That the said alleged enlistment was without the con-

sent of the parents, and that neither your petitioner

nor the mother of the said minor had any knowledge of

said enlistment until after the same had taken place.

That your petitioner and the mother of said minor

are entitled to the care, custody and control of the said

minor, and that by reason of the said detention, con-

finement and restraint, as herein set out, the parents

are deprived of the care, custody and society of the said

minor.

That this complaint is made by the father of said

minor, on behalf of himself and the mother of said
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minor, and on behalf of and by request of the said Ed-

ward Laurent Facer.

Wherefore, your petitioner prays that a writ of ha-

beas corpus may be granted, directed to B. H. McCalla,

Commandant at Mare Island Navy Yard, and to James

E. Mahoney, Colonel United States Marine Corps, com-

manding Marine Barracks, Navj' Yard at Mare Island,

State of California, commanding them to have the body

of Edward Laurent Facer before this Honorable Court

at a time and place therein to be specified to do and re-

ceive what shall then and there be considered by youc

Honor concerning the said Edward Laurent Facer, to-

gether with the time and cause of liis detention and

said wi'it, and that the said Edward Laurent Facer may

be restored to his liberty.

EDWARD A. FACER,

Petitioner.

T. J. CROWLEY,
Attorney for Petitioner.

United States of America,

Northern District of California, f^^'s.

Ninth Judicial Circuit.

Edward A. Facer, being duly sworn, deposes and says:

That he is the petitioner in the foregoing complaint,

named; that he has read the said complaint and knows

the contents thereof, and that the same is true of his

own knowledge.

EDWARD A. FACER.
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Subscribed and sworu to before me this 3d day of

July, 1905.

[Seal] SOUTHAKD HOFFMAN,
Olerk United States Circuit C^urt, X. D. C.

[Endorsed] : Filed July 3d, 1905. Southard Hoffman,

Olerk.

In the Circuit Court of the United States, Xinth Judicial

Circuit, Norther)! District of California.

In the Matter of the Application of"

EDWARD LAURENT FACER, for I

a Writ of Habeas Corpus.

Order Granting Writ of H?beas Corpus.

Upon readin^ii and tiling the petition of Edward A.

Facer, duly signed and verified by him, whereby it ap-

pears that Edward Laurent Facer is illegally detained,

confined and restrained of his liberty by B. H. McCalla,

Commandant Mare Island Navy Yard, and by Janio!^

E. Mahoney, Colonel United States Marine Corps, com-

manding Marine Barracks, Mare Island Navy Yard,

California, at said Mare Island, in the State of Cali-

fornia, and stating wherein the alleged illegality con-

sists, from which it appears to me that a writ of habeas

corpus ought to issue.

It is ordered that a writ of habeas corpus issue out

of and under the seal of the Circuit Court of the UniteJ

States, Ninth Judicial Circuit, Northern District of Cal-

ifornia, directed to B. H. McCalla, Rear Admiral United
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States Navy, and Oommandant Mare Island Navy Yard,

and to James E. Malioney, Colonel United States Ma-

rine, commanding Marine Barracks, Mare Island

Nav3' Yard, California, commanding- them to have the

body of said Edward Laurent Facer before me in the

courtroom of said court on the 10th day of July, 1905,

at 10 o'clock A. M. of that day, to do and receive what

shall then and there be considered concerning the sail

Edward Laurent Facer, together with the time and

cause of his detention, and that they have then and

there the said writ.

WM. W. MORROW,
Judge of the United States Circuit C^urt, Ninth Judicial

Circuit, Northern District of California.

[Endorsed] : Filed July 3d, 1905. Southard Hoffman,

Clerk. By J. A. Schaertzer, Deputy Clerk.

In the Circuit Court of the United States, Northern District

of California.

In the Matter of EDWARD LAURENT "^

I No. 13,T77.

FACER, on Habeas Corpus. J

Writ of Habeas Corpus.

The President of the United States of America, to B. H.

McCalla, Rear Admiral United States Navy, and

Commandant Mare Island Navy Yard, and to James

E. Mahoney, Colonel United States Marine Corps,

Commanding Marine Barracks, Mare Island Navy

Yard, California, Greeting:
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You are hereby commanded, that von have the bod.v

of Edward Laurent Facer, bv you imprisoned and de-

tained, as it is said, together with the time and cause

of such imprisonment and detention, by whatsoever-

name the said Edward Laurent Facer shall be called or

charged, before the Circuit Court of the United States,

for the Northern District of California, at the court-

room of said court, in the city and county of San Fran-

cisco, California, on the 10th day of July, 1905. at 10

o'clock in the forenoon, to do and receive what shall

then and there be considered, concerning the said Ed-

ward Laurent Facer,

And have you then and there this writ.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the United States, this 3d day of July,

A. D. 1905.

[Seal] SOUTHAED HOFFMAN,
Clerk.

Marshal's Return of Service.

I hereby certify, that on the 3d day of July, 1905, I

received the writ of which the within is a copy, and thai

on the 7th day of July, 1905, at Mare Island Navy Yard,

in this District, I personally served the said writ, by

delivering to and leaving the same with Captain Di-ake,

Captain of the Yard for B. H. McCalla, Rear Admiral

United States Navy and Commandant Mare Island Navy

Yard, and upon James E. Mahoney, Colonel Unite 1

States Marine Corps, commanding ^larine Barracks,

Mare Island Navv Yard, California.
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Dated San Francisco, California, July 8th, 1905.

JOHN H. SHINE,

United States Marshal.

By Albert S. Dingley,

Deputy Marshal.

[Endorsed] : Writ of Habeas Corpus With Return of

Service. Issued July 3, 1905. Returnable July 10, 1905,

10 A. M. Filed on Return, this 8th day of July, 1905.

Southard Hoffman, Clerk. By W. B. Beaizley, Deputy

aerk.

At a stated term, to wit, the July term, A. D. 1905, of

the Circuit Court of the United States of America,

of the Ninth Judicial Circuit, in and for the North-

ern District of California, held at the courtroom in

the city and county of San Francisco, on Monday,

the 10th day of July, in the year of our Lord one

thousand nine hundred and five. Present: The

Honorable WILLIAM W. MORROW Circuit Judge.

In the Matter of EDWARD LAURENT
]

t:No. 13,777.

FACER, on Habeas Corpus. J

Order Postponing Hearing.

In this matter the petitioner, Edward A. Facer, with

T. J. Crowley, Esq., his attorney, being present in open

court and James E. Mahoney, Lieutenant Colonel,

United States Marine Corps one of the respondents be-

ing present in open court with Edward Laurent Facer,

in response to the writ of habeas corpus herein, and
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Robert T. Devlin, Esq., United States Attorney, appear-

ing on behalf of respondent, and said United States

Attorney, having moved the Court that the hearing of

this matter be postponed to to-morrow, and the attorney

for the petitioner consenting thereto, it is by the Court

Ordered that the hearing of this matter be and is post-

poned to 10 o'clock A. M. to-morrow; that the respond-

ents have until that time within which to make return

to the writ herein, and that said Edward Laurent Facer

remain in the custody of the respondent, James E. Ma-

honey, and be by him produced in open court at 10

o'clock A. M, to-morrow.

In Ee EDWARD LAURENT FACER,
^

Private United States Marine Corps. J

Return to Writ of Habeas Corpus.

Return of Respondent—Writ of Habeas Corpus.

To the Honorable Court:

The respondent, Lieutenant-Colonel James E. Ma-

honey, United States Marine Corps, upon wdioni has

been served a writ of habeas corpus to produce before

your Honorable Court, Edward Laurent Facer, a pri-

vate in the United States Marine Corps, respectfully

makes return, and states that he holds the said Edward

Laurent Facer by authority of the United States as an

enlisted man of the United States Marine Corps:

That the said Edward Laurent Facer was duly en-

listed as a private in the United States Marine Corps

at Chicago, Illinois, on March 18th, 1905, for the term
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of four years, lie giviug date of his birth as February

Sth, 1884, and did take oath that he was of the full age

of twenty-one.

JAMES E. MAHONEY,
Lieut.-Colonel, United States Marine Corps, Command-

ing Marine Barracks, Navy Yard, Mare Island, Cali-

fornia.

[Endorsed] : Service of copy admitted this 11th day

of July, 1905.

T. J. CROAYLEY,

Attorney for Petitioner.

Filed July 11, 1905. Southard Hoffman, Clerk. Bv

W. B. Beaizley, Deputy.

At a stated term, to wit, the July term, A. D. 1905, of

the Circuit Court of the United States of America,

of the Ninth Judicial Circuit, in and for the North-

ern District of California, held at the courtroom in

the city and county of San Francisco, on Tuesday,

the 11th day of July, in the year of our Lord one

thousand nine hundred and five. Present: The

Honorable WILLIAM W. MORROW, Circuit Judge.

In the Matter of EDWARD LAURENT-^
^No. 13,777.

FACER, on Habeas Corpus. J

Order Dischrirging Detained Person and for Entry of Judg-

ment.

This matter came on regailarly this day for hearing

upon the petition for writ of habeas corpus, the writ
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of habeas corpus, and return of respondent James E.

Mahoney, thereto; the petitioner, Edward A. B'acer, be

ing present with T. J. Crowlej^, Esq., his attorney; Ed-

Av'ard Laurent Facer, the detained person, being pro-

duced in open court by James E. Mahoney, Lieutenant-

Colonel United States Marine Corps, and Robert T.

Devlin, Esq., United States Attorney, and Alfred P.

Black, Esq., Assistant United States Attorney, appear-

ing upon behalf of respondents.

Thereupon Edward A. Facer and Edwiard Laurent

Facer were sworn and testified upon behalf of peti-

tioner, and petitioner's Exhibit "A" was introduced in

evidence, and the evidence was here closed. Argument

was then made to the Court by Mr. Crowley on behalf

of the petitioner and by Mr. Devlin, on behalf of the re-

spondent, and the matter was submitted to the Court

for consideration and decision. And the same having

been fully considered and the court having delivered its

opinion orally, it is, in accordance therewith, ordered

that the said Edward Laurent Facer be, and he hereby

is, discharged from the custody whence he had been

produced, and that he be and hereby is discharged from

his enlistment in the United States Marine Corps, and

that judgment be entered herein accordingly.

And it is further ordered that a certified copy of the

judgment herein directed to be entered be furnished

the respondent Lieutenant-Colonel James E. Mahoney,

upon request.

Thereupon Mr. Devlin, in open court, upon behalf of

said respondent, gave notice of an appeal from the
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judgment herein to the United States Circuit Court of

Appeals for the Ninth Circuit, and moved the Court for

an order directing that the said Edward Laurent Facer

remain in the custody of said respondent herein pend-

ing said appeal; and on consideration thereof it is

ordered that said motion be and is granted, and the

said Edward Laurent Facer is hereby remanded to the

custody of the respondent Lieutenant-Colonel James E.

Mahoney, pending the determination of said appeal or

the further order of the United States Circuit Court of

Appeals for the Ninth Circuit, or this court herein.

In the Circuit Court of the United States for the Northern

District of Califojiiia.

In the Matter of EDWARD LAUEENT
'^No. 13,777,

FACER, on Habeas Corpus. }•

Judgment.

This matter having been regularly brought on for

hearing before the Court upon the petition and com-

plaint of Edward A. Facer for a writ of habeas corpus;

the writ of habeas corpus, and the return to said writ

made and filed, by the respondent, James E. Mahoney,

Lieutenant-Colonel United States Marine Corps, com-

manding marines at Navy Yard, Mare Island, Cali-

fornia, and testimony having been introduced upon be-

half of the petitioner, and the matter, after argument

by T. J. Ci'owley, Esq., attorney for petitioner and

Robert T. Devlin, Esq., United States Attorney, on be-
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half of respondent, having been submitted to the Court

for consideration and decision; and the same havin*^'

been fully considered:

It is by the Court now here considered and adjudged,

that Edward Laurent Facer, in whose behalf the writ of

habeas corpus herein was issued, is illegally restrained

of his liberty as alleged in the petition herein; that ho

be and he hereby is discharged from the custody from

whence he has been produced and from his enlistment

in the United States Marine Corps, and that he gj

hence without day.

Judgment entered July 11, 1905.

SOUTHARD HOFFMAN,
Clerk.

A true copy.

[Seal] Attest: SOUTHARD HOFFMAN,

Clerk.

By W. B. Beaizley,

Deputy Clerk.

[Endorsed] : Filed July 11, 1&05. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.

Certificate to Judgment-roll.

I, Southard Hoffman, clerk of the Circuit Court of the

United States, for the Ninth Judicial Circuit, Northern

District of California, do hereby certify that the fore-

going papers hereto annexed constitute the judgment-

roll in the therein entitled matter.
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Attest my hand and the seal of said Circuit Court thU

11th day of July, 1905.

[Seal] SOUTHARD HOFFMAN,

Clerk.

By W. B. Beaizley,

Deputy Clerk.

[Endorsed] : Judgment-roll. Filed July 11, 1905.

Southard Hoffman, Clerk. By W. B. Beaizley, Deputy

Clerk.

In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

Honorable W. W. MORROW, Judge.

In the Matter of the Application of ^

EDWARiD LAURENT FACER, for a I No. 13,777.

Writ of Habeas Corpus. J

Transcript of Proceedings and Opinion of Court.

Tuesday, July 11, 1905.

T. J. CROWLEY, Attorney for Petitioner.

ROBERT T. DEVLIN, United States Attorney, for

the United States.

EDWARD A. FACER, a witness called on behalf of

the petitioner, sworn.

Mr. CROWLEY.—Q. Mr. Facer, your full name is

what? A. Edward A. Facer.

Q. W^here do you reside?

A. In Chicago, Illinois.
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(Testimonv of Edward A. Facer.)

Q. And for how long a time have yon lived there?

A. For twenty years.

Q. Are yon married? A. Yes, sir.

Q. The name of yonr wife is what?

A. Josephine M. Facer.

Q. Is she living? A. Yes, sir.

Q. Residing at Chicago? A. Yes, sir.

Q. Do you know Edward Laurent Facer?

A. Yes, sir.

Q. What relation is he to you? A. My sou.

Q. Where was he born?

A. At Elyria, Lorain County, Ohio,

Q. When?

A. On the 8th day of February, 1885—^Sunday morn-

ing.

Q. Did you ever give your consent to his enlistment

in the Marine Corps?

A. No, sir, I did not.

Q. Do you know whether or not his mother had

knowledge of his enlistment prior to his enlistment?

A. She did not.

Mr. DEVLIN.—That is objected to, on the ground of

it being hearsay only.

Mr. CROWLEY.—Very well. I only asked if he had

any knowledge in regard to it.

Q. Where has the boy resided ever since—^well, from

the time of his birth to the date of his enlistment?
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(Testimony of Edward A. Facer.)

A. He never was out of my house a night from the

time he was born until he enlisted.

Q. He resided with yourself and his mother from

the time he was born until he enlisted?

A. Yes, sir.

Q. I understand you to say that you had no knowl-

edge of his enlistment until after it occurred?

A. No, sir, I had not.

Q. Did you ever give your consent to it?

A. No, sir.

'Q. There never has been a guardian appointed for

this boy? A. No, sir.

Cross-examination.

31r. DEVLIN.—Q. Was the boy living at your house

when he enlisted? A. Yes, sir.

Q. Did you know he was going to enlist?

A. No, sir.

Q. You did not raise any objection to his enlisting

you did not know of it?

A. I certainly would have had I known of it.

Q. Are you making this application at your son's

request, or on your own motion?

A, It is my own motion, and his reipiest, too.

Redirect Examination.

Mr. CROWLEIY.—Q. He requests that you make

this application? A. Yes, sir.
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(Testimony of Edward Laurent Facer.)

Q. And you make it on behalf of his mother and

yourself, as well as on his behalf, do you?

A. Yes, sir. ,

;

EDWARD LAURENT FACER, called as a witness

in his own behalf, sworn.

Mr. CROWLEY.—Q. How old are you, Edward?

A. Twenty years old, sir.

Q. Where did you join the Marine Corps?

A. In Chicago, Illinois.

Q. When?

A. On the 18th day of March, 1905.

Q. How old were you then? A. Twenty years.

Q. Do you know the date of your birth?

A. Yes, sit.

Q. What was it?

A. The 8th day of February, 1885.

Q. When will you be twenty-one?

A. On the 8th day of Februar}, 1906.

A. At the time of your enlistment did you have the

consent of either your mother or father?

A. No, sir.

Q. With whom had you been living prior to enlist-

ment? A. With my father and mother.

Q. For how long a time prior to enlistment had yoa

lived with them? A. All my life.

Q. You have no guardian other than your mother

or father? A. No, sir.

\
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(Testimony of Edward Laurent Facer.)

Q. Did you have the consent of either of them to

your enlistment? A. No, sir.

Q. Did they have any knowledge of your enlistment

prior to its being done? A. No, sir.

Q. When did they first obtain a knowledge of your

having enlisted in the Marine ("orps, so far as you

know?

A. At Cheyenne, Wj^oming, when I was on the train

there.

Q. On the train going where?

A. To Mare Island.

Q. How did they get that knowledge?

A. I sent them a telegram.

Q. You sent a telegram saying you had enlisted?

A. Yes, sir.

Q. That was the first knowledge they had of it?

A. Yes, sir.

Q. Prior to your enlistment had you any business or

calling? A. Yes, sir.

Q. What were you doing?

A. I was working in the office of the Chicago, Moliue

& St. Louis Railroad Company.

Q. In what capacity?

A. Clerk in the ticket office.

Q. For how long had you been there?

A. Very nearly four years.

Q. What induced you to enlist in the Marine Corps?

Mr. DEVLIN.—That is objected to as immaterial.
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(Testimony of Ethvard Laurent Facer.)

Mr. CROWLEY.—It is immaterial. I do not care to

press it. But I thought the Court might care to know.

Q. You obtained neither the consent of father nor

mother to vour enlistment? A. No, sir.

Q. And they had no knowledge of it at the time it

"was done? A. Xo, sir.

Mr. DEVLIN.—Q. What age did you give the offi-

cers when you enlisted? A. Twenty-one, sir.

Mr. CROWLEY.—That is the case, if your Honor

please,

Mr. DEVLIN.—You admit, do you, Mr. Crowley, the

facts that Edward Laurent Facer enlisted in the United

States Marine Corps at Chicago, Illinois, on the 18th

day of March, 1905, for the term of four years, giving

at the time of enlistment the date of his birth as Feb-

ruary 8, 1884?

Mr. CROWLEY.—He testified to that, I think.

Mr. DEVLIN.—I want the record clear upon that

point. Tlie petition alleges that the petitioner is de-

tained at the Marine Barracks on Mare Island, Cali-

fornia; that said detention is illegal and in violation of

the constitution and laws of the United States for the

reason that the petitioner is a minor under the age of

twenty-one years, namely, of the age of twenty years;

that he was born on the 8th day of February, 1885; that

the ground of his detention is that he is an enlisted man

or member of the Marine Corps. The petition allege.s

that he enlisted in said Marine Corps at Chicago, lUi-
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vTestiuiouy of Edward Laurent Facer.)

nois, ou the 18th day of March, 1005, without the con-

sent of his parents, and that such enlistment was illegal

and void. I think the facts sufficiently appear in the

petition.

Mr. CROWLEY.—I did omit one thing. I desire to

call the Court's attention to the statement contained

iu the poster of the IJecruiting Office of the ^larine

Corps with regard to the ages of recruits.

Mr. DEVLIN.—I object. That is immaterial.

Mr. CROWLEY.—I should like your Honor to see it.

The COURT.—1 have seen it. I think it had better

be identified.

EDWARD LAURENT FACER, recalled.

Ml'. CROWLEY.—Q. Prior to your enlistment, did

you see this circular or poster (exhibiting poster to

witness)? A. Yes, sir.

-Q. And read it? A. Yes, sir.

Q. Where did you see it—in what city?

A. In Chicago.

Q. The place of your enlistment? A. Yes, sir.

Q. When, with reference to the time of your enlist-

ing?

A. The day before I enlisted.

Q. Where did you see it—that is, where in Chicago?

On a public building? Anywhere near the recruiting

station?
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(Testimony of Edward Laurent Facer.)

A. Yes, sir, right down stairs from it.

Q. At the foot of the stairs up which you went when

you enlisted? A. Yes, sir.

Q. Did you get this poster, or did your father get

it—do you know? Did you talie this down from its

place of posting? A. No, sir.

Q. But you are sure that you saw a poster similar

to this? A. Yes, sir,

Q. On which it was stated that men between the

ages of 21 and 35 years could join the Marine Corps?

A. Yes, sir.

Cross-examination.

Mr. DEVLIN.^—Q. You mean that 3'ou saw one like

this, but not this particular poster, do you?

A. Yes, sir; I didn't see that particular poster; I

saw a fac-simile.

Q. What you think is a facsimile?

A. Yes, sir.

EDAYAED A. FACER, recalled.

Mr. CROWLEY.—Q. Mr. Facer, did you ever see

this poster before (exhibiting poster to witness)?

A Yes, sir, that identical poster.

Q. Where? A. In the Ohicago postoffice.

Q. Whereabouts there?

A. Posted up near the general delivery.

Q. How did YOU come to obtain it?
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(Testimony of Edward A. Facer.)

A. There were two of the same kind, and I requested

the keeper who takes care of these things to let me have

it.

iQ. With reference to the enlisting station, how

near was this posted?

A. About eight or ten blocks.

Q. When did you get this poster?

A. The Tth of June.

The OOUPvT.—Q. When was the enlistment?

A. The 18th of March. Tliis i.s the same poster that

was in use there then.

Q. How do you know that?

A. I have seen them in the recruiting office.

i}. It is the same poster, 3'ou say, that has been there

for months?

A. I should say so, from what the Lieutenant told

me.

Mr. OROWLEY.—^Q. Do you recollect having seen it

prior to the day you took it down?

A. Oh, yes. It was about the 1st of June that I was

trying to get one, on account of that clause about the

ag'es.

Mr. DEVLIN.—^Q. You mean to say that you first

saw this poster on the 1st of June?

A. About that—this identical poster.

Q. You took it down sometime in the month of

June? A. On the Tth of June.

Q. But you first saw it on the 1st of June?
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(Testimony of Edward A. Facer.)

A. I think about tlie 1st of June—perliaps the 3d.

Q. And that is the first time 3'Ou saw this one?

A. The first time I ever saw this one. I know the

two clauses are exactly alike, though. I read them

particularly.

The COURT.—Q. What clause do you refer to?

A. That w^hich says no minors will be accepted, and

that which asks for men between the ages of 21 and 35

years.

Mr. OEOWLEY.—Q. The enlistment was in March,

and you obtained this the 1st of June?

A. I obtained it on the 7th of June; I saw it before

that time.

Q. Had your attention been called to these posters

prior to the enlistment? A. Not specially.

Q. You had no reason to pay attention to tliest^

posters until after your boy had enlisted. Is that so?

A. No, sir, I had no occasion to do so.

Mr. CROWLEY.—If your Honor please, we offer this

poster in evidence.

Mr. DEVLIN.—I object, on the ground tliat it is in-

competent, immaterial, and irrelevant; it is not a stat-

ute, and has no bearing on the case; it does not fix

the right of the petitioner. It appears that the peti-

tioner was over the age of IS years, a citizen of the

United States, and therefore the recruiting officers lind

the right to enlist him. It does not appear that this
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circular was seen by the petitioner, or seen by anybody,

until three months after the enlistment.

The OOURT.—The objection is overruled.

Mr. DEVLIN.—I take an exception.

(The poster was marked 'Tetitioner's Exhibit 'A.'")

Mr. DEVLIN.—^Does it appear clearly in the record

that the petitioner was enlisted as a private in the

United States Marine Corps in Chicago, Illinois, on the

18th day of March, 1905, he giving the date of his birth

as February 8, 1884, and stating that he was then of

the full age of twenty-one years, taking oath thereto,

and that the respondent holds him by virtue of such en-

listment; that he has not been discharged, and still is

held by virtue of that enlistment?

Mr. CROWLEY.—That is the case, it seems to me.

Mr. DEVLIN.—^I state our contention to be that this

young man is under the legal authority of the United

States; that under the laws of the United States a

minor of 18 years can be enlisted without the consent

of his guardian.

The COURT.—There is no question about that.

Mr. DEVLIN.—There is a decision by Judge Story

holding particularly that there is nothing in the consti-

tution opposed to the passage of laws admitting minors

to enlistment; that if the law required only adults to

be taken, we would never have any service, because men

could not learn the business after twenty-one years of

age. There is a decision in Lowell's reports, holding
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that the common-law rule of the state where the con-

tract is made is in effect.

The COUKT. - -The point in this case is, that no call

has been made for any such person as this boy.

Mr. DEVLIN.—^With regard to that proposition, it

will not be disputed that Congress has the power to en-

list a person of the age of this bo}^?

The COURT.—Not at all. Congress has the power

to call for enlistments wiiich shall include any age.

The only question is, Has Congress exercised this

power? If not, the Marine Corps has no right to take

boys of his age.

Mr. DEVLIN.—That brings us down, I suppose, to

the effect of this circular. Leaving that out of the

question, I suppose there would be no question.

The COURT.—I think there would. I think it would

be necessary for you to show that they had called for

the enlistment of boys of his age.

Mr. DEVLIN.—Could a man over twenty-one be en-

listed without being called?

The COURT.—Oh, yes; he is his own man. There is

no one who can claim the service of a person over

twenty-one years of age.

Mr. DEVLIN.—The point I want to argue, is this:

That tlie Revised Statutes of the United States pre-

scribe the qualifications for enlistment, and make no

difference between a man of 18 and 30 years of age. In
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other words, the position which your Honor takes

is that a iiiaii of 21 years can enlist without any call?

The OOUKT.—There is a call, a standing call for en-

listment of persons over 21 years of age, but not for

persons under that age.

;Mr. DEVLIN.—Tliat is the proposition. Our conten-

tion is that a boy over 18 has enlisted under that stand-

ing call.

The COUET.—The trouble is in this case that the

Government has, under its call, excluded those under

21 years of age.

Mr. DEVLIN.—Not by any call. This poster is

simply an advertisement.

The COURT.—It is an act of a department author-

ized to call for enlistments.

Mr. DEVLIN.—I do not so understand it.

The COURT.—The Court will take judicial notice of

that fact.

Mr. DEVLIN.—Suppose that to be true. The Re-

vised Statutes authorize the Navy to receive recruits

over 18 years of age. There is a standing call for re-

cruits. When a man offers himself who has the quali-

fications prescribed by the Revised Statutes, and is en-

listed, the Government-s officers have exercised their

privilege and option of taking him as a recruit. The

only question is then, Is he disqualified by the statutes

of the United States from being accepted? The only

question of law to consider is, Have the officers the
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right to hold him, under the Revised Statutes? If they

set up a. rule iu the Department, or any regulation,

the moment they see fit to abrogate it, they can do so.

It is just like a rule of court, which can be abrogated

or changed at any time by the court, if the interest of

litigants nmy require it. Suppose we assume that this

poster contains a regiilarly promulgated rule of the

Department, and that they can abrogate it. The ques-

tion is that this boy, being in the service of the United

States, and the United States desiring to hold him, is

that law of such a character that he has a right to be

discharged?

I would like to read your Honor a decision upon this

point, the case of Thomas vs. Winn, 58 C. C. A. 614, 122

Federal, 395, decided in 1903. The sections of the Ke-

vised Statutes which I will read for the purpose of

illustrating the language of the Court, are 1418, 1419,

and 1420. (Counsel reads.) The Court says that the

first two sections were found in the Act of March 2,

1887, and that the last had its expressed origin in the

Act of March 3, 1865, nothing having theretofore ap-

peared in the laws of the United States expressly pro-

hibiting the enlistment of minors under the minimum

age expressed in the two preceding sections.

This was a case where the lower court gTanted a writ

of habeas corpus. The Government took an appeal to

the Court of Appeals. The decision in that court is the

latest on the subject, and our contention in accord with

that case is this: that there is no constitutional ob-

jection to taking a boy at any age for enlistment,
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and that Congress has fixed the age of 18 3'ears for en-

listment of a boy in the United States Navy. A boy of

that age is as free to contract as of the age of 25 years.

We might fix the age of 18 or 25 or any age in this

state as the age of majority, but the age of 18 years is

an arbitTary one fixed by CongTess, and Congress has

the power to fix any age it desires. Then the only ques-

tion is, What age has Congress fixed? This is a mat-

ter of law, a matter of arbitrary action. The latest

construction of the action of Congress is, that under

11 years no boy shall be taken; that between 14 and IS

he may be taken, with the consent of parents or

guardian; and that of the age of 18 and upward he

may be taken without such consent. Under this con-

struction, the petitioner in this case being at least 20

years of age when he enlisted, is now in the service of

the United States Government. He has taken his oath

to remain in such service for four years, and must do

so, if your Honor follows this decision of the Court of

Appeals, as I think you will, which settles this partic

ular proposition. While the decisions have been some-

what conflicting, still in this case all the statutes are

reviewed, and the lav,' plainly stated. (Counsel reads

from decision in Thomas vs. Winn, supra.) It is a sim-

ilar case to the one at bar. If your Honor follows it,

the petition should be denied.

Mr. CrvOWLEY.—If your Honor please, this same

proposition was presented before the District Court

here, Judge De Haven presiding, very recently, I think

at the close of last year. The whole proposition was
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elaborately discussed at that time, and Judge De Ha-

Yen discharged the lad.

Mr. DEVLIN.—What was the age of that lad? I

think he was under the age of 18 years, and that is m

different proposition, altogether.

Mr. CKOWLEY.—If your Honor desires to have any

authorities on the proposition, I will ask your Honor

to grant time, until to-morrow, say, in which to present

them.

The COURT.—I do not think it is necessary. I am

familiar with this controversy, and the cases where it

has been under consideration.

The Revised Statutes provide for enlistment in the

Navy, in sections found in the chapter relating to the

Navy, as follows:

"Sec. 1418. Boys between the ages of sixteen and

eighteen years may be enlisted to serve in the Navy

until they shall arrive at the age of twenty-one years;

other persons may be enlisted to serve for a period not

to exceed five 3'ears, unless sooner discharged by direc-

tion of the President.

"Sec. 1419. Minors between the age of sixteen and

eighteen years shall not be enlisted for the naval ser-

vice without the consent of their parents or guardians.

"Sec. 1420. No minor under the age of sixteen years^

no insane or intoxicated person, and no deserter from

the naval or military service of the United States shall

be enlisted in the naval service."
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Section 1418 was modified bv section 16 of the act of

March 3, 1899 (30 Stats. 1008), as follows: "That here

after the term of enlistment of all enlisted men of th^

Xavv shall be four Years."

The provision of the Revised Statutes relating to en-

listment in the Marine Corps was in section 1608. in

the chapter relating to the Marine Corps. That section

provided as follows: ''Enlistments in the Marine Corps

shall be for a period of not less than five years." This

section was modified by the act of March 3, 1901 ( 31

Stats. 1132), as follows: "That hereafter enlistments

into the Marine Corps shall be for a period of not less

than four years,"

In view of this separate legislation by Congress with

respect to enlistments in the Xavy and Marine Corps,

it appears to be doubtful whether sections 1418, 1419

and 1420 of the Revised Statutes apply to enlistments

in the Marine Corps.

In ex parte Brown, 5 Cranch C. C. 554, Fed. Cas., Vol.

4, Case No. 1972, the Circuit Court for the District of

Columbia reached the conclusion that there was no spe-

cial provision for the enlistment of marines, and that

it seemed to have been taken for granted that they

Would be enlisted as recruits for the Army are enlisted.

Section 1117 of the Revised Statutes provides that no

person under the age of twenty-one years shall be en-

listed or mustered into the military service of the

United States without the written consent of his par-

ents or guardians. But section 1621 of the Revised

Statutes provides that the "Marine Corps shall at all
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times be subject to the laws and regulations estab-

lished for the Government of the Navy, except when

detailed for service with the Army by order of the Pres-

ident." Under this section Judge Brown, in the Dis-

trict Court for the District of New York, held that the

regulations concerning enlistments in the Army undei'

section 1117 did not apply to enlistments in the Marine

Corps. But, notwithstanding the recognized ability of

Judge Brown and the respect I entertain for his opin-

ions, I am inclined to think that sections 1418 and 1419

of the Revised Statutes do not apply to enlistments

in the Marine Corps. And if it were necessary to de-

termine the question in this case, I would be disposed

to follow the Supreme Court of the District of Colum-

bia, in the case of In re Shugme, 3 Mackey, 324. But

in the view I take of this case, it will not be necessary

to determine that question. I think the enlistment in

this case must be declared void upon the petition of

the parents under either construction of the statutes.

The enlistment was in Chicago, Illinois. The boy was

not 21 years of age. The law of Illinois fixes the age

of majority at 21 years, and until the minor reaches

that age, the parents are entitled to his services and

may control his employment. Now, the only authority

that can intervene to take the minor away from the

parents and deprive them of his services, outside of the

criminal law, would be the intervention of the United

States, calling for his services. Tlie United States has

provided that between the ages of 14 and 18 years

minors shall not be enlisted without the consent of
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their parents; that between the ages of 18 and 21 years

thev may be enlisted, if the proper authority calls for

the services of persons between those ages. There is

no qnestiou but that CongTess has the authority to re-

quire such service. The theory of the authority of the

state is that the service of the child belongs primarily

to the state, and secondarily to its parents. But in

practice the child is left with the parents during mi-

nority, and is only taken away by express law, either

for the good of the child, or for the service of the state.

Has the United States called for the services of this

young man? Has the Government made a call for th-j

services of persons under 21 years of age? Manifestly

not. The poster introduced in evidence expressly de-

clares that enlistments are called for of persons "be-

tween the ages of 21 and 35 years,'' and that '"no luiuors

or married men will be accepted." The enlistment of

the minor was not called for. On the contrary, it was

expressly declared that he would not be accepted. The

authority of the Government calling for recruits de-

clared that it would not deprive parents of the services

of the minor, or the control of his employment. Unless

the United States can show that it has called for the

services of this minor, the parents are still entitled to

his services and the disposition of his employment.

Had he told the eniistiug otiicer that he was not yet

21 years of age, he would not have been admitted to

the service. Having told the recruiting officer an un-

truth and deprived his parents of his services, this

Court is of tlie opinion that he is not lawfully enlisted,
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and that his parents are entitled to his services. This

view of the law is in accord with the case of in re Mc-

Nulty, 2 Lowell, 270, 16 Fed. Oas. No. 8917.

For these reasons the petition will be granted.

Mr. DEVLIN.—In order to have the matter finally

decided, I will ask your Honor to allow an appeal.

The COURT.—Very well.

Mr, DEVLIN.—I do not think a bond is required.

The COURT.—I think not. The Court, under the

rules, will have to provide for the custody of the young-

man pending the disposition of the appeal. Colonel

Mahoney, can this young man be provided for at Mare

Island pending the disposition of the matter on appeal?

Col, MAHONEY.—Yes, sir.

The COURT.—He will not be sent away anywhere?

Col. MAHONEY.—No, sir.

The COURT.—Could he be returned to Chicago to the

jurisdiction of the persons in your department there?

Col, MAHONEY.—We have no one in Chicago but

the recruiting officer.

The COURT.—You have no Marine Corps there?

Col. MAHONEY.—Nobody thei'e to take custody, no

su*.

The COURT.—Or in that vicinity?

Col. MAHONEY.—No, sir.
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The COURT.—The order for the present will be that

the young- man be returned to the custody of the com-

manding officer, pending the appeal.

[Endorsed] : Filed July 11, 1905. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.

In the Circuit Court of the I'uited Statvx. Xiuth Circuit,

'Northern District of Califor)tia.

In the Matter of EDWARD LAURENT -]

}- No. 13,777.

FACER, on Habeas Corpus. J

Petition for Order Allowing Appoak

The respondents, B. H. McCalla and James E. Ma-

honey, by Robert T. Devlin, their attorney, on behalf

of the United States, feeling themselves aggrieved by

the order and judgment entered on the 11th day of July,

1005, in the above-entitled proceeding, wherein and

whereby the above-named petitioner, Edward Laurent

Facer, was discharged from custody,

Do hereby appeal from the said order to the United

States Circuit Court of Appeals for the Ninth Judi-

cial Circuit, and pray that their appeal may be al-

lowed, and that a transcript of the record of proceed-

ings and papers upon which said order and judgment

were made, duly authenticated, may be sent to the
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United States Circuit Court of Appeals for the Ninth

Judicial Circuit.

ROBT. T. DEVLIN,
United States Attorney for the Northern District of

California, Attorney for Respondents.

[Endorsed]
: Filed July 11, 1905. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.

In the Circmt Court of the United States, Ninth Circuit,

Noiihvrn District of California.

In the Matter of EDWARD LAURENT ^
'LNo. 13,777.

FACER, on Habeas Coit3us. J

Assignment of Errors.

Now come the respondents in the above-entitled mat-

ter, B. II. McCalla and James E. Mahoney, through

Robert T. Devlin, United States Attorney for the North-

ern District of California, and specify the following as

the errors upon which they will rely and will urge upon

this appeal:

First.—The Court erred in admitting in evidence,

over the objections and exceptions of the respondents,

the poster or advertisement issued by the United States

authorities calling for recruits in the United States

Marine Corps.

Second.—The Court erred in giving its judgment that

as matter of law the call for recruits between the ages

of twenty-one and thirty-five years, mentioned in said
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poster or advertisement, excluded the enlistment of

boys between the ages of eighteen and twenty-one

years.

Third.—The Court erred in giving its judgment dis-

charging said Edward Laurent Facer, the detained per-

son here, from custody.

ROBT. T. DEVLIN,

United States Attorney for the Northern District of

California.

[Endorsed] : Filed July 11, 1905. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.

In flic Circuit Court of the United ^States, Ninth Circuit,

'Northern District of California.

In the Matter of EDWAED LAURENT
.

No. 13,777.
}FACER, on Habeas Corpus. J

Order Allowing Appeal.

In the above-entitled matter the respondents, through

their attorney, Robert T. Devlin, United States Attor-

ney for the Northern District of California, having this

day presented a petition praying that an appeal may

be allowed from the order of this Court this day made

in the above-entitled matter:

It is now ordered on this 11th day of July, 1905, that

the appeal be allowed as prayed for.

And it is further ordered that the said petitioner,

Edward Laurent Facer, pending the appeal herein and
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until the further order of the Court, be remanded to

the custody of the said James E. Mahoney, Colonel

United States Marine Corps, commanding Marine Bar-

racks at Mare Island Navy Yai'd, California.

WM. W. MORROW,
Circuit Judge.

[Endorsed] : Filed July 11, 1905. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.

At a stated term, to wit, the Jul}' term, A. D. 1905, of

the Circuit Court of the United States of America,

of the Ninth Judicial Circuit, in and for the North-

ern District of California, held at the courtroom in

the city and county of San Francisco, on Thursday,

tW ISfh tlay of July, in the year of our Lord one

thousand nine hundred and five. Present: The

Honorable WILLIAM W. MORROW, Circuit

Judge. i

In the Matter of EDWARD LAURENT y
I No. 13,777.

FACER, upon Habeas Corpus. J

Order Allowing Enlargement upon Recognizince.

Good cause appearing therefore, it is by the Court

now ordered, that the above-named Edward Laurent

Facer, in whose behalf the writ of habeas corpus was

issued herein, may be enlarged upon his executing and



r.s. Edirard Laurent Facer. 37

filing a recognizance, with suretr, in tlie sum of five

hundred dollars, conditioned for his appearance to an-

swer the judgment of the United States CMrcuit Court

of Appeals for the Xinth Circuit upon the appeal herein.

At a stated term, to wit, the July term, A. D. 1905, of

the Circuit Court of the United States of America,

of the Ninth Judicial Circuit, in and for the North-

ern District of California, held at the courtroom in

the city and county of San Francisco, on Monday,

the 17th day of July, in the year of our Lord one

thousand nine hundred and flye. Present: The

Honorable WILLIAM W. MQRROW, Circuit

Judge.

In the Matter of EDWARD LAURENT
^
^No. 13,777.

FACER, upon Habeas Corpus.
J

Order of Court Allowing Edward L Facer to be Released

on Cash Bail.

Good cause appearing therefor, it is by the Court

ordered that the above-named Edward Laurent Facer,

in whose behalf the writ of habeas corpus was issued

herein, may be released from the custody of the re-

spondents upon his depositing the sum of two hundred

and fifty dollars, with the clerk of this court, in lieu of

a r( cognizance, for his appearance to answer the judg-

ment of the United States Circuit Court of Appeals for

the Ninth Ci'rcuit upon the appeal herein.
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In the Cireiiit Couri of the United States, X'tnlh Judicial

Circuit, Northern District of Califoniia.

lu the Matter of EDWARD LAURENT ^

Lxo. 13,777.

FACER, on Habeas Corpus.
J

Clerk's Certificate to Transcript.

I, Southard Hoffman, clerk of the Circuit Court of

the United States of America, of the Ninth Judicial

Circuit, in and for the Northern District of California,

do hereby certify the foregoing pages, numbered from

1 to 34, inclusive, to be a full, true and correct copy of

the record and proceedings in the above-entitled mat-

ter, and that the same constitute the transcript of the

record herein, upon appeal to the United States Cir-

cuit Court of Appeals for the Ninth Circuit.

I further certify that the cost of preparing and certi-

fying the transcript of record on appeal in this matter

amounts to the sum of $16.20; that said sum will

be charged by me in my quarterly account against the

United States, for the quarter ending September 30,

1905; and that the original citation issued herein is

hereto annexed.

In testimony whereof, I have hereunto set my hand

and affixed the seal of said Circuit Court, this 9th day

of August, A. D. 1905.

[Seal] SOUTHARD HOFFMAN,

Clerk of United States Circuit Court, Ninth Judicial

Circuit, Northetrn District of California.
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Citation.

UNITED STATES OF AMERICA—ss.

The President of the United States, to Edward Laurent

Facer, Greeting:

You are hereby cited and admonished to be and ap-

pear at a United States Circuit Court of Appeals, for

the Ninth Circuit, to be holden at the city of San Fran-

cisco, in the State of California, upon the 10th day of

August, 1905, being within thirty days from the date

hereof, pursuant to an order allowing appeal filed in

the clerk's office of the Circuit Court of the United

States, for the Northern District of California, wherein

Bowman H. McCalla, Rear Admiral United States Navy

and Commandant at Mare Island Navy Yard, and

James E. Mahouey, Lieutenant-Colonel United States

Marine Corps, commanding Marine Barracks, Mare

Island Navy Yard, California, are appellants and you

are appellee, to show cause, if any there be, why tlr^

order and judgment rendered against the said appel-

lants, as in the said order allowing appeal mentioned,

should not be corrected, and why speedy justice should

not be done to the parties in that behalf.

Witness, the Honorable WILLIAM W. MORROW,

United States Circuit Judge for the Ninth Judicial Cir-

cuit, this 12th day of July, A. D. 1905.

WM. W. MORROW,

United States Circuit Judge, Ninth Judicial Circuit.
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Service of within citation, by copy, admitted tliis 12th

day of July, A. D. 1905.

T. J. CROWLEY,

Attorney for Appellee.

[Endorsed] : No. 13,777. In the Circuit Court of the

United States, for the Ninth Circuit, Northern District

of California. Bowman H. McCalla et al., Appellants,

Ts. Edward Laurent Facer, Appellee. Citation. Filed

July 15th, 1905. Southard Hoffman, Clerk. By J. A.

Schaertzer, Deputy Clerk.

[Endorsed]: No. 1230. United States Circuit Court

of Appeals for the Ninth Circuit. Bowman H. Mc-

Calla, Rear Admiral United States Navy Yard and

Commandant at Mare Island Navy Yard, and James

E. Mahoney, Lieutenant-Colonel United States Mai'ine

Corps, Commanding Marine Barracks, Mare Island

Navy Yard, California, Appellants, vs. Edward Laurent

Facer, Appellee. Transcript of Record. Upon Appeal

from the United States Circuit Court for the Northern

District of California.

Filed August 9, 1905.

F. D. MONCKTON,

aerk.
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